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IN THE SUPREME COURT OF THE HAWAIIAN
ISLANDS.

SPECIAL Jaxvary Tery. 15049,

JAS. A J.{..l.;\‘(,;, Minister of the Interior of the Republic of
Hawaii, on behalf of the Republic of Hawaii v. OAHTU
R:\IL\V.\Y \" T;.\.XI) ('(),\IP‘\N\'. H t]i'n]]]{‘-iti(' ~Or-

poration.
Arrearn rroM Circrrr Junce Staxtey., Figsr Cirevrr.

SveMITTED JANUARY 9, 10, axn 11, 1899,
Marcn 23,,1899.

Decipep

== ¥ v - 4
Juop, C.J., Warning, J., axp Crrcvir Jepce PERRY. 15 PLACE
o FrEAR, J., DISQUALIFIED.

A certificate of approval by the Cabinet, in accordance with the statuies.
of the location of the Oahu Railway & Land Company does not carry
with it the right to condemn land under navigable waters of the
‘harbor of Honolulu and a right of way cver the harbor, where the
contemporaneous correspondence between the parties and a con-
temporansous lease between them plainly indicate that the gov-
ernment had a contrary intention, even though the location ap-
proved covers land under mavigable waters.

The State has the possession and control of the navigable waters of 1the

said harbor and is a trustee thereof for the public and cannot

absolutely alienate such interest.
i

R,
T L.

OPINION OF THE COURT BY JUDD, C.J.

This is a bill in equity for an injunction, as follows:
To the Honorable A. Perry, First Judge of the Cirenit Court
aforesaid :

The undersigned, James A. King, Minister of the Interior of
the Republic of Hawaii, acting in his official capacity for and
on behalf of the Government of the Republic of Hawaii, plain-
tiff herein, complaining of the Oahu Railway & Land Company,
Limited, a corporation created under and existing by virtue of
the laws of the Republic of Hawaii and doing business on the
Tsland of Oahu, defendant herein, savs:

I.

That the Republic of Hawaii is seized in fee simple of all those
premiises sitnate in and adjacent to Honolulu harbor, Island
of Oahiu, and bounded and deseribed as follows (the metes and
bounds are identieal with those given in the lease hereinafter

set out)..
e, B
= 5 ; Gl il.

That on the 15th day of March, A. D. 1890, Lorrin A. Thurs-
ton, Minister of the Interior of the then Hawaiian Kingdom,
acting for and on behalf of the Hawailian Government, leased
to the defendant herein the above described premises together

with adjacent premises more particularly described in said lease,

1a copy of which is attached hereto and made a part hereof and

marked “Exhibit A.”

That under said lease the Government has the right to take
possession of the land demised, or any part thereof, together
with the improvements on the same or on any portion, which
may be so taken, at any time after giving ninety days’ notice
o0 to do and the payment or tender to the company of the value
of such improvements.,

That the Government of the Republic of Hawaii desire to
and are about to take over the property demised as aforesaid
for the purpose of establishing Government wharves, and in
furtherance of such desire and intention, on the 27th day of
September, A. D. 1897, it, by James A. King, Minister of the
Interior, notified the defendant of its intention to take possession
at the end of ninety days from that date of the premises demised
as aforesaid, together with all the improvements on the same,
not, however, including the coal hoisting plant, and estimating
the value of such improvements at $16,560.00, and further no-
tified the defendant that at the end of said ninety days it wonld
tender and pay said sum, or in lieu thereof such sum as should
be agreed upon, or in default of agreement such sum as shall be
named by a board of arbitrators according to the provisions of
the said lease.

' 111.

That the premises deseribed by metes and bounds as aforesaid
are below low water mark and that the tide ebbs and flows over
the same. ,

IV-

That the land and waters of the harbor of Honolulu and rights
appurtenant thereto are the property of the Republic of Hawaii.

Y. ;
That the wharfage and dock facilities of the harbor of Hono-
lulu are inadequate to meet the requirements of shipping. com-
meree and trade.

¥Ii.

That the Hawaiian Government is proceeding with extensive
wharf improvements in the harbor of Honolulu and is taking
under the powers vested in it by law, all property facing on said
harbor suitable for wharf purposes for the purpose of erecting
and maintaining public wharves, and that the property above
described is necessary for such purposes.

V1l

‘\That the defendant herein has served notice upon the plaintiff
ts intention to take and appropriate the property hereinabove

—______—_-——-———_———_—______

particularly described, together with the perpetual right for it,
IS SUeCessors and i'“i:..'ll-. to make, and if nees s|arv o l:.;z?n’.li:. |
and use the rvieht of way by water for vessels and all other water
craft of any draught, what<soever, over and upon all land and ,

water (the same being owned by the Republie of Hawaii) s

H i)

Honolulu

tween the land above deseribed and Jeep water

necessary public use than that for whieh it is sought 10 Le app

harbor and every part thereof, and the right for It its crooesss - !
and assigns, to =ail, hanl and otherwise transport vessels and a
other water crafts of whatsoever draught serss snd over th ‘
said right of wav and every portion thereof, a copv of whiel '
notice 15 }I!'I‘t'in attached and mwmade a part hereof and markeeld
“Exhibit B.”

That said land and right of way proposad to b appropriated
by the defendant are being nsed for pablic purposes, 1o wit
for the sailing, navigation and anchorage of vessel

That the use to which said property is being put at the presen E
fime and the use which the same is about to be put to is o mor |

|

]oriu!nl ln}' the defendant.

'I'Imr Tllt";n\'rl‘lllm‘ll? of the “l']-ll!-lil' of Hawaii i« authorized
and empowered by law not only to take all real estate belonging
to any person or persons or corporations, togethor
structures and improvements thercon, franchises appurts
nances thereunto belonging and all property approprated 1

some publie o which said

where it appears thas the nse to
property is sought to be put is a more necessary public use than
that 1o which it has already been appropriated, but to retain all
property vested in it which is being used for public purposes and
which is intended to be used for said purposes.

That the proposed action on the part of the defendant i« with
out authority or justification by law, and if permitted to pro-
ceed, will work irreparable injury to the Government of the
Republic of ITawaii, and to the public rights and interests in
navigation, shipping and wharfage, as above set forth, and is
contrary to the sovereign rights of the Republic of Hawaii in
the ownership of its property.

Wherefore your petitioner prays that the said Oashu Railway
& Land Company, Limited, may be enjoined by the mandate of
this Honorable Court to desist and refrain from proceeding as
aforesaid, and that a writ of injunction issue prohibiting the
defendant, its attorneys, servants and agents, from going on with
the proceedings to condemn said property as aforesaid, and from
entering upon, taking possession of or in any wise mterfering
with the rights of the ITawaiian Government in the premises
aforesaid, or exercising on its part any rights of ownership, and
for such other and further relief as to the court seems meet.

After injunetion issued by Judge Stanley, on motion of plain-
tiff, and modification of same, injunction by defendant, demurrer,
answer and deecision dismissing the bill, snch decision being sul-
mitted to by plaintiff, plaintiff took a general appeal to this Conrt,
We do not, in view of the general appeal, deem it necessary to
enlarge upon in detail the above steps taken in the case.

The exact question before us is whether the plaintiff has a
right to a perpetual injunction to prevent the defendant com-
pany from condemning, under its alleged right to exercise eni
nent domain, the property in question. This property is ad
mitted to be that of the Govermment of Hawaii and it is the
land deseribed under navigable water of the harbor of Honoluln.
Whether it can be taken by the defendant company depends
npon several considerations. If the property in question is no
subjeet to the defendant’s right of condemmnation the injunction
This was
the view of this Court in Haw. Com. & Sugar Co. v. Kahwlw
R. R. Co.. page 479, ante.

was properly issued and should be made perpetual.

In order to ascertain whether the property in question is sul-
jeet to defendant’s eondemnation proceedings, we must first con
sider the nature of the property. That the harbors and channel-
of this country are government property and that such property
as well as harbor improvements, construetion and repair of public
wharves, &e., are under the care and <apervision of the Minister
of the Interior is evidenced by Sees. 160, 162, 166, 167, 169,
506 and 507 of the Civil Laws of 1587,

1t is not denied that the defendant company i« under the gen
eral Railroad Act of 1878, and has a contract with the Minister

of Interior, and has the right to condemn property for publie nse

nf tht‘ milnm-l. l! llultj.- as !]u- agent of the state the -‘r!'-;:”.h-'o-l

Judge Cooley defines Eminent Dowain to be “the rightiul

!
l
right to exercise eminent domain. |
1
I
1

authority which exists in every sovervignty to control and regu
late those rights of a public nature which pertain to its citizens
in common, and to appropriate and control individual property
for the l'llli]iv benefit,” &e.  Cools v, Const, Lim., Sec. 524, 2d
id. This author also savs that some of those are complets
without any action on the part of the state: as is the case with
the rights of navigation in its seas, laxes and publie rivers, and
no specific legislative authority is required in order that the
wovernment may use public property for public use, and then
i= no judicial control over the fact or manner of snch nse.

We wish to distinguish if possible between the right of the
.]t'fl-lul:ult vumli;u;_\' ty c-&rl‘ri-v Crinent ']Hlll.lill over prnln'r!}‘
The ‘u“ nllvrn--

1w AP -pr:'th d ‘-}"

of individuals and property of the state itself.
that the “land and right of way proposed to
the defendant are ln-ill_'_: nsed for l-'l‘*!i-' rurposes, o wit, for
the sailing, navigation and anchorage of vessels,” and that the
use to which the property 1= now being put and the use to which
it is about to be put is a “more necessary public use than that
which it is sought to be appropriated by the defendant.™ The
defendant denied this and was allowed by the court below nnder

Naiutiﬂ‘% ul'jt‘cﬁnn. to adduce evidence f“"‘“"a‘-'- to show that
defendant had better plans for harbor improvement and dock

facitlitics and that plaintiff Lad none. We think that the court
made the wistake in « onsiderning that the clu«"i-m b e was one
of "g-u"fn' N« against another |.ul.li.- s and that the aser
tion of the plaintiff s public use as supenor to defe ndant’s was
a traversable fact The evidence on this l--inﬁ L ¥ U ill‘ll’““ﬂ_"

A i';:i’."[ .ll'i we havye paod llt'l‘illl ,'\\l i‘-'

It 3s brdaudly statesd by Randolph ( Eminent [ hmain, See. 57)
that the property of the state is ot subject to the right of
cimanent domain, becanse it = alrvady held for such uees o
the state may designate. Now the right of the defendant com
jmany io cotelen.n i-'ita-’- LAl Lk el foor '-\ll-}i- T r\;-l" “ll'_\
becanse this right has been delegated 1o it by the state, through
its legislature. The defendant exercises this authority only as
the state’s agent and in pursnance of the state eminent domain.
The defendant cannet cxereise this l'i;:‘.ll 2Zaitet the Yory
.i?l'i.'”ti‘-_\ that transfs I al it tos -l--f; ll'ldlﬂ. . \I“!' In-‘ il .x'm
consent., Uy ]'f!ill-'zg-!- . the defendant has no Jﬂ!lu-nl} fa» sl
The dotrine
that I.ltu! of the state 'u-]-l f"l' sale or l!“lr!lll"nl mav 'll" '.ah' n
for railroad purpeoses but not such land as is alreads a[-pl'\-[l'hlﬂ'
for "'l"'"'i"! nses of the government, svmms 1o s -ucllillﬂl "_‘
text writers and many adjodged cases.  Ellit, B R See. 765;
|:.olu!--]|'h Eu Do, Sees. 5051: U 8. o ("i(u’.. * How, S2.

In this case the court saml, “It is not lllﬁ"'i"l.l\] that land

within a state purchased by the United States as a mere proprie

demn property alreads -nlnjn-'l s pnl-li-' N,

tor, and not reserved or appropriated to any spevial purpose, may
be liable to condgmnation for streets or highwavs like the land
of other proprictors, under the rights of eminent dornsin.” In
order to anthorize such condemnation, the court say that “i
must Le for a pulblic objeet, clearly :i'll]-'rinf or paramount, or
to which l'l‘l'fl reney ge !\lﬂﬁd_\ gi\‘!'tl ll.\ law or the constitn-
tion,” and the court enjoined the opening of streets in Chicago
through land appropriatesd by the Federal Government for
" Fort Dearborn,™ and the court say further that “it is our duty
to support the general government in the exercise of all which
is plainly granted to it and is necesary for the efficient dischange
of the great powers intrusted to it by the people and the state.™

The case iefore ns does not mise the question whether the
public lands of the government hield for rental, sale or settlement
can be condemned by the defendant, in the exercise of eminent
domain, and we need not further disenss it. We ane lt-ilﬂl
to the exact question whether the land under the navigable waters
of the harbor of Honolulu can be w0 condemned.

We find much light upon this question from the case of the
Hiinois Central R. R. r. Hlinois, 146 U. 8. 3587, decided in
1502, The rights of the State of Illinois, the City of Chicago
and of the Illinois Central R. R. in the harbor of Chicago were
discussed and the question was “whether the legislature was
competent to deprive the state (by grant to the milroad) of its
ownership of the submerged lands of the barbor of COmteago,
and of the -ul-«lm-nl control of its waters. or, in other m
whether the rilroad corporation can hold the lands and control
the waters by the grant against iny future exercise of power
over them by the state.”  We quote from the decision as follows:

“That the state holds the title to the lands under the pavigable
waters of Lake Michigan, within its limits, in the same manper
that the state holds title to soils under tide water, by the com-
mon law, we have already shown, and that titde necesanly car
ries with it control over the waters above them whenever the
lands are subjected to use. But it is a title different in character
froan that which the state holds in lands intended for sale. It s
different from the title which the United States hold in the
public lands which are open to preemption and sale. It i »
title held in trust for the pﬂlplt- of the state that thev mas rnju_t
the navigation of the waters, carry on commerce over them, and
Lhave Iilu'ﬂ}' of fishing thervin freed from the olstraction or in-
terference of private parties.  The interest of the people in the
navigation of the waters and in commerce over them may be
mnmproved in many instances by the erection of wharves, docks
and pirr\ thervin, for whieh parpose the state may grant I-Rﬂo
of the submerged Jands; and, so long as their disposition is
made for such purpese, no valid objections can be made 10 the
grants. It is grants of parcels of lands under navigable waters,
that may afford foundation for wharves, piers, docks and other
strictures in aid of commerce, and grants of parcels which, lwing
ocenpied, do not substantially impair the public intervst in the
lands and waters remaining, that are chiefly considered and sus
taine<] in the adjudged cases as a valid exercise of begrrelative
power consistently with the trust to the lﬂlluﬁt‘ Wpson w hiards sorl
ki nds are held by the state.  But that is a very different doctrine
from the one which would sanction the abdication of the general
control of the state over lands under the navigable waters of
an entire harbor or bay, or of a =a or lake. Such abdication
1= not conststent with the exercise of that trust whick h‘]lﬁh“
the government of the state to preserve such waters for the uw
of the public. The trust devolving upon the state for the prabslie,
.tlnl \ l:i!‘h can l-hi.\ In 'iiﬂ‘iul‘;.'\d l-_\ the Inmanagyimnent .u;d gy
trol of property in which the public has an interedt, cannat e
The contre] of the
state for the purposes of the trust can never be Jost, « Xrepd a8 1o

n-liuqlli~33"| by a transfer of the property.

such parcels as are used in promoting the interests of the public
thervin, or can 1« -i.-i-m"l of without any sublstantial ul![‘.lt
ment of the public interest in the lands and waters remaining.
“A grant of all the lands under the navigable waters of »
state has never been adjudged to be within the legislative power;
and any attempted grant of the kind would be held, if not
absolutely void on its face, as subject 1o revocation. The state
can no more abdicate its trust over property in which the whole
people are interested, like navigable waters and soils under them,

<o as to leave them entirely nader the use and control of private




